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Springfield. VA 22151-2110  PEDERGEN, MeCARTHY & BALLEW Lp,

M S B

Re:  Oak Harbor Freight Lines, Inc.
Cases 19-RD-3812 (Auburn, WA)

3813 (Boise, ID)
3814 (Medford, OR)
3815 (Burlington, WA)
3816 (Pasco, WA)
3817 (Salem, OR)
3818 (Spokane, WA)
3819 (Wenatchee, WA)
3820 {Olympia, WA)
3821 (Auburn, WA)
3822 (Auburn, WA)
3823 (Auburn, WA)
3824 (Auburn, WA)
3825 (Auburn, WA)
3826 (Pasco, WA)
3827 (Yakima, WA)
3828 (Moses Lake, WA)

Dear Mr. Messenger:

The above-captioned case, petitioning for an investigation and determination of representative under
Section 9(c) of the National Labor Relations Act, has been caretully investigated and considered.

As a result of the investigation, | find that further proceedings are not warranted. In paricular, as
explained below, | must dismiss the petitions as they are barred by the informal settlement
agreement that | approved on January 30, 2008, in Cases 19-CA-31526, 19-CA-31536 and 19-CA-
31538.

On February 26, 2009, petitions were filed in Cases 19-RD-3812 through 19-RD-3819; on March 5,
2009, a petition was filed in Case 19-RD-3820; on March 8, 2009, petitions were filed in Cases 19-
RD-3821 through 18-RD-3826; and on March 12, 2009, petitions were filed in Cases 19-RD-3827
and 19-RD-3828. These petitions sought decertification elections among groups of employees at
various locations of the Qak Harbor Freight Lines, Inc.’s (Employer's) operation including: Auburn,
Burlington, Moses Lake, Olympia, Pasco, Spokane, Wenatchee, and Yakima, Washington; Medford
and Salem, Oregon; and Boise, Idaho freight terminals: as well as the Employer's Auburn,
Washington maintenance and office clerical operations,
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The Employer and Teamster Local Unions 81, 174, 231, 252, 324, 483, 589, 690, 760, 763, 839,
and 962 have, for many years, bargained one collective bargaining agreement (CBA) covering the
above locations (as well as the Bremerton and Everett, Washington and Portland, Oregon freight
terminal locations) for the following unit of employees as described in Section 1.03 of the parties'
most recent November 2004 to October 31, 2007 CBA:

All truck drivers, helpers, dockmen, warehousemen, checkers, power-lift operators, hostiers,
and such employees as may be presently or hereafter represented by each Loca! Union as
referenced in Appendices A, B, C, and D, engaged in local pick-up, delivery and assembling
of freight, within the jurisdiction of the Local Union and office-clerical and shop empioyees
employed by the Employer excluding however, the classifications set forth immediately
below in Section 1.04.

The exclusions listed in Section 1.04 are: confidential employees, supervisory and professional
employees, employees covered by an existing union contract not included in the CBA, and non-
bargaining unit employees.

Beginning in about September 2007, the Employer and the Locals attempted to negotiate a
succeeding agreement. On September S and 18, 2008, Local 174 fited unfair labor practice charges
in Cases 19-CA-31526, 18-CA-31536, and 19-CA-31638, alleging among other things, that the
Employer had unlawfully recognized and dominated an empioyee committee, made unilateral
changes in bidding procedures and dealt directly with employees. The activities took place at the
Auburn terminal, the base for about one-third of the bargaining unit employees. On September 22,
2008, bargaining unit employees at all locations commenced striking.

On January 30, 2008, | approved a Settlement Agreement resolving the above-cited charges, a copy
of which is attached. Among other provisions, this Agreementi contained a provision which required
the Employer to recognize and bargain with the Local Teamsters Unions that are party to the CBA
over the wages, hours, and working conditions of the unit employees described in the expired CBA.
The Settlement Agreement does not contain a standard non-admission clause. (t did, however,
contain a provision reserving the Employer's right to contest the Region's determination that the
strike was an unfair labor practice strike. The Settlement Agreement further required the Employer
to post a Notice to Employees for 60 days at all of its unionized terminals in Washington, Oregon,
and Idaho, as well as mail a copy of the Notice to all current and former employees, i.e. those
employed since September 22, 2008. The Employer began the postings at the terminals on
February 4, 5 and 6, 2009. The mailings were made on February 5, 2009.

Since its decision in Poole Foundry and Machine Co., 95 NLRB 34 (1951), the Board has treated a
settlement agreement containing an affirmative bargaining provision, such as the bargaining
provision contained in the January 30, 2008 Seftlement Agreement, as a bar to the filing or
processing of petitions that raise a question concerning representation. E.g., Freedom WLNE-TV,
inc., 295 NLRB 634 (1989). The purpose of the bar is to allow the parties to have a period of time
for meaningful bargaining to occur in the absence of the destabilizing effects thal rival or
decertification petitions have on the negotiation process. In short, no question concerning
representation may be entertained if the parties are to effectuate the settlement provisions
containing an affirmative bargaining obligation. A continued adherence to the Poole Foundry
settlement bar doctrine was specifically endorsed in the Board's recent decision in Truserv
Corporation, 349 NLRB No. 23 (2007).
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Therefore, relying on the above and specifically the Board's decision in Poole Foundry and its
progeny, and as the above-cited petitions were filed during the 60-day remedial posting period and
prior to the Employer's achieving compliance with the Settlement Agreement in Cases 19-CA-31526,
18-CA-31536, and 19-CA-31538, [ shali dismiss the petitions in this matter pursuant to the Board's
settlement bar policy to ensure that the parties are provided, infer afia, with a meaningful opportunity
to meet their bargaining obligations.

Pursuant to the National Labor Relations Board's Rules and Regulations, you may obtain a review of
this action by filing a request with the Executive Secretary, National Labor Relations Board, 1099
14" St, NW, Washington D.C. 20570. A request for review may also be submitted by electronic
fling. See the attachment provided in the initial correspondence in this case or refer to OM 05-30
and OM _07-07, which are available on the Agency's website at www.nirb.gov for a detailed
explanation of requirements which must be met when electronically submitting documents to the
Board and Regional Offices. Guidance can also be found under E-Gov on the Board's website.

The request for review (eight copies) must be received by the Executive Secretary of the Board in
Washington, D.C., by close of business at §:00 p.m. {(ET) on April 3, 2009. This request for review
must contain a complete statement setting forth the facts and reasons on which it is based. This
request may not be filed by facsimile. Upon good cause shown, however, the Board may grant
special permission for a longer period within which to file. A request for extension of time should be
submitted to the Executive Secretary in Washington, and a copy of any such request for extension of
time should be submitted to this office and to each of the other parities to this proceeding.

An appeal may alsc be filed electronically by using the E-filing system on the Agency's Website. In
order to file an appeal electronically, please go to the Agency's Web site at www.nlrb.gov and
select the E-Gov tab and click on E-Filing. Scroll to the Board Office of the Executive Secretary.
Scroll down to File Documents. Select the type of document you wish to file electronically and you
will navigate to detailed instructions on how ta file an appeal electronically.

If you file the appeal electronically it will be considered timely filed if the transmission of the entire
document through the Agency's website is accomplished no later than 11:59 p.m. Eastern Time
on the due date, A failure to timely file an appeal electronically will not be excused on the basis of a
claim that transmission could not be accomplished because the receiving machine was off-line or
unavailable, the sending machine malfunctioned, or for any other electronic-related reason This
request for review must contain a complete statement setting forth the facts and reasons on which it
is based. A copy of the request for review must be served on each of the other parties to the
proceeding, as well as on the undersigned, either by mail or by electronic filing.

The request for review and any request for extension of time must include a statement that a copy
has been served on this office and on each of the other parties to this proceeding in the same or a
faster manner as that utilized in filing the request with the Board.

ipcerely,

— R e

Jamjes R. Kobe
Acting Regional Director

Enclosures
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National Labor Relations Board
Attn: Execulive Secretary

1099 14th St NW,

Washington, D.C. 20570

Ed Vander Pol, CEO

Qak Harbor Freight Lines, Inc.
1225 37th St NW

Auburn, WA 98001-2417

Mr. Ray Miller
144 SW 332 PI, Apt 2808
Federal Way, WA 98023-6245

Teamsters Local 962
4480 Rogue Valley Hwy
Central Point, OR 97602-7004

Teamsters Local 324
2686 Portland Rd NE
Salem, OR 87301-0125

Teamsters Local 760
1211 W Lincoin Ave
Yakima, WA 98802-2535

Teamsters Local 252
217 E Main St
Centralia, WA 98531-4440

Teamsters Local 839
1103 W Sylvester St, Suite 1
Pasco, WA 99301-4873

Teamsters Local 231
1700 N State St
Bellingham, WA 98227-0298

Lisa Pau, Attorney

Teamsters Local 174

14675 Interurban Ave S, Suite 303
Tukwila, WA 98168-4614

John M. Payne, Attorney

DAVIS GRIMM PAYNE & MARRA
701 Fifth Ave, Suite 4040

Seattle, WA 98104-7071
Teamsters Local 483

225 N 16" St

Boise, ID 83702-5169

Teamsters Local 483
225 N 16™ St
Boise, ID 83702-5169

Teamsters Local 690
1912 N Divisicon St
Spokane, WA 99207-2230

David W. Ballew, Attorney

REID PEDERSEN MCCARTHY & BALLEW LLP
101 Elliot Ave W, Suite 550

Seattle, WA 98119

Teamsters Local 763
14875 Interurban Ave S, Suite 305
Tukwila, WA 98168-4617

James A. McCall, Special Counsel
International Brotherhood of Teamsters
25 Louisiana Ave NW

Washington, DC 20001-2130
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(Fewned R18 - VOT) NATIONAL LABOR RELATIONS BOARD
SETTLEMENT AGREEMENT
IN THE MATTER OF:
Oak Harbor Freight LInes, Inc. Cases 19-CA-31526, 31536, and 31530

The undersigned Charged Party and the undersigned Charging Party, in setlement of the above matter, and subject to
the approval of the Regional Director for the Natlonal Labor Relations Board, HEREBY AGREE AS FOLLOWS.

POSTING OF NOTICE — Upan approval of this Agreement and receipl of the Notices from the Region, which may
include Notices In more than one language as deemed appropriate by the Reglonal Dlrector, the Charged Pery wil
post immediately in conspicuous places in and about its Boise, Idaho, and its Auburn, Bremenron, Everell, Moses Lake,
Mt Vernon, Olympia, Pasco, Spokane, Wenelches, and Yakima, Washington, and its Medford, Poriland, and Salem
Oregon, plants/offices, including ali places where nofices to employees/members ara customarily posted, and maintain for
60 consecutive days from the dale of posting, copies of the attached Notice {and verslons In other languages as
doemed appropriate by the Regional Director) made a pan hereaf, sald Nolices to be signed by a responsible official oi
the Charged Party and the date of actual pasting to be shown thereon. Upon approval of this Agreemant, the Charged
Party will also duplicate and mail, at its own expense, a copy of 1he attached Notice to @ll current empioyaes and formes
employees who were employed al any time since September 22, 2008. Such Notices will be signed by a responsinle
official of the Charged Party, and the dale of actual mailing shall be shown thereon. The Charged-Party will furrush 1o the
Regional Director written conflirmalion as lo the date of mailing together with a list of names and addresses to whom

Notices were mailed.
COMPLIANCE WITH NOTICE — The Charged Party will comply with all the terms and provisians of said Notice.

STRIKE STATUS — The Pariies acknowledge that Region 19's position is thal the strike at all the Charged Party's
terminals by the bargaming unit employees which commenced on Seplember 22, 2008, and conlinues to date, has been
at material times an unfarr labor praclice strike and that the Charged Party would therefore be obligatad, prior ta ful
compliance of these cases. to relnstate qualified sirikers, followlng their uncondilional offer to return to wark, The Charged
Pary, however, disagrees with the Region's postion that the strike is an unfair labor praclice strlke. Furthermore, Ihe
Charged Party contends thal if this was an unfair labor practice strike at the oulset, it was converied to an economic stike
imma3ialely foliowing the Charged Party’s October &, 2008 repudlation letters. Accordingly, in the event that the stalus of
ihe strike 3rises as an issue during the period prior ta fuli complianze of the cases, this setlerment agreement shall not be
2, barin an allegation thai the Charged Party untawfully refused reinstalement of striking employees nor to the issuance of
a complaint on such charges In such circumstances, either parly may use any evidence obtained at any stage In the
above-captioned cases for any relevant purpose in the litigation of any charges concerning reinsiatement of strikars This
includes seeklng any appropriate remedy in connection with the charges. Further, any Judge, the Board and the courts
shall not be precluded from making any findings of fact and/or conclusions of law relaled to the unde:ly:na charges, the
allegec cause of the stiike, lhe alieged repudiations and alleged converslon of the strike and any issue concerning
reinstatement of the sirikers during the period prior tc full compliance of the cases as required by the terms of trs

setlement agreement.

SCOPE OF THE AGREEMENT — This Agraement setties only the aliegations in the abave-caplioned case(s), and Joes
nol constitute a seitiement of any other case(s) of malters. | does not preciude persons from filing charges, the Genzral
Coinsel from prosecuting complainis, or the Board ang the courts from finding violations with respect o matters which
prépede the date of the approval of this Agreement regardiess of whelher such matters are known to the General Counsel
or &re readily discoverable. The General Counsel reserves the right to use the evidence obtained in the investigation and
proseculion of the above-captioned case(s) for any relevant purpose in Ihe litigation of this or any other case(s}, anc 2
juage, the Baoard and the courts may make findings of fact andfor conclusions of taw with respect to said evidence. Sy
entering into this Settiemnent Agreement the Charged Party does not admil thzl it has violated lhe Nationa! Labor

Relations Act.

REFUSAL TO (SSUE COMPLAINT — In the event the Charging Parly fails or refuses to become & party to this
Agreement, and if in the Reglonal Director's discretion It will effeciuate the policies of the Nalional Lakor Relauons Act, the
Regicnal Director shall decline to issue a Complaint herein {(or 8 new Complaint if one has been withdrewn pursuant lo the
lerms of this Agreement), and lhis Agraement shall be between the Charged Party and the undersigned Regional
Director. A review of such aclion may be obtained pursuant to Section 102.18 of the Rules and Regulations of the Board
if 2 request for same s filed within 14 days thereof. This Agreement shall be null and vald if the Generat Counse! dees
nal sustain the Regiona! Director's action in the event of a review. Approval of this Agreement by the Regional Direcior
shall conslitule withdrawal of ary Complaini(s) and Notice of Hearing herelofore issued in the above caplloned case(s).

)
as wall as any answer(s) fited in response.
Inittal: Date: 0
Page 1af2
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PERFORMANCE — Perormance by the Gharged Party with the terms and provisions of this Agreement shall commenze
\mmediately afler the Agraement s approved by the Regional Direclor, or if the Charging Pary doos not enter inlo this
Agreement, performance shall cammencs immediately upen receipl by the Charged Party of notice thal no review has
peen requesied or that the General Counsel has sustained the Regional Director.

NOTIFICATION OF COMPLIANCE — The undersigned parties to this Agreement will each notity the Regional Dieclor in
wriling whal steps the Charged Party has taken lo comply herewilh, Such notification shall be given within 5 days, and
zgain after 60 days, itom the date of the approval of this Agieernent. n ihe evenl the Charging Farty does not enter iNo
this Agreement, inifial notice shall be given within § days after nolificalion from the Reglonal Direclor 'hat no review has
peen requested or that the General Counsei has susiained the Regional Director. Contingent upon compliance with the
terms and provisions hereof, no further aclion shall be taken in the above captioned case(s).

Fharged Farly Charging Pery
Oak Harbar Freight Lines, Inc. Teamsters Local Union No. 174, affiliated with

international Brotherhood of Teamsiers

Name and Title Dale By Name and Titie ! Dale

@,U\W pye, Wty || el

Board Agent Regional Director

Page 2 of 2



FORM NLRB-4724
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' TO

POSTED PURSUANT TO /
APPROVED BY A REG
KATIOKAL LABOR RELATIONS BOARD u

FEDERAL LAW GIVES YOU THE RIGHT TO:

. Form, join or assist a union
. Choose represenialives to bargain with us on your behalf
¢ Acl together with other employees for your benefit and proiection
. Choose nol lo engage in any of these protected activities
WE WILL NOT inlerfere with your free exercise of these rights.
WE WILL NOT form, dominale, adminisler, or supporl the Aubum Drivers Commitiee or

any olher labor organization that is nol the properly recognized or cerlified
representalive of our employees.

WE WILL NOT tell you thal we inlend to form the Auburn Drivers Committee or similar
labor organizations of suggest lo you or encourage you lo form,
participate in or cooperate with such committees (o deal with
managemeni concerning terms and conditions of employment.

WE WILL withdraw all recognilion from, and completely diseslabiish lhe Auburn
Drivers Committee, and refrain from recognizing other similar employee
committees as representalive of any of our employees for the purpose of
dealing wilh us conceming wages, grievances, rates of pay, or other
condiiions of employment.

WE WILL NOT use lhe Drivers Commitlee to find out what your grievances are.

WE WILL NOT use lhe Drivers Commitiee to remedy your grievances,

WE WILL NOT use the Drivers Committee o promise and grant you extra benefits,

WE WILL NOT use lhe Drivers Committee to bypass lhe Teamsters Local Union No. 174,

affiliated wilh Inlernalional Brolherhood of Teamslers (the Union) and
bargain directly wilh you abou! your working conditions.

WE WILL NOT make unilaleral changes lo our Auburn dock workers' bidding procedure
without firs! bargaining with the Union about the change,

L .

“The National Labor Relalions Board is an independent Federal agency created in 1935 1o e
;employees wanl union representalion and il investigates and remedies untair labor praciice
charge or eleclion pefition, you may speak confidentially lo any ageni with the Board's Region:

' AT

THIS IS AN OFFICIAL NOTYC

THIS NOTICE MUST REMAIN POSTED FOR 60 CONSECUTIVE DAYS FROM THE DATE OF POSTING AND M
THIS NOTICE OR COMPLIANCE WITH ITS PROVISIONS MAY BE DIRECTED TO THE ABOVE REGIONAL OFF



SETTLEMENT AGREEMENT
NAL DIRECTOR OF THE
aency of e UNITED STATES GOVERRMENT

WE WILL NOT unilaterally change our pasi praclice al Auburn of allowing you to leave
work on Sundays lo attend Union meelings.

WE WILL NOT in any like or related manner inlerfere with, restrain, or coerce our
employees in the exercise of the righls guaranteed them by Seclion 7 of
lhe Act.

WE WILL recognize lhe Local Teamsters Unions which are party to our Agreement

which expired by ils lerms on Oclober 31, 2007, covering the unit
described in Seclion 1 of lhe Agreemeni, as your sole and exclusive
representative of certain of our employees, and, upon request, bargain
with those unions for purposes of negoliating your wages, hours, and
working conditions.

WE WILL inform the affected Aubum dock workers thal they can bid starl times off
the Auburn drivers’ seniority lisl.

WE WILL upon request, offer to bargain with the Union aboul changes to our
Auburn dock workers’ bidding procedure.

WE WILL inform our Auburn employees, per cur past praclice, thatl they are allowed
to leave work on Sundays {o attend Union meelings.

WE WILL upon requesl, offer to bargain with the Union about our past practice that

employees are allowed io leave work on Sundays to atlend Union
meelings.

Qak Harbor Freighl Lines, Inc.

(Employer)
By: W 4 Q"" 35
(Tie)
Date: FEB 0.£ 2008

Cases 19-CA-31526, 19-CA-31536, and 18-CA-31538

The National Labor Relations Board is an independent Federal agency created in 1935 lo
enforce the National Labor Relations Acl, We conduct secret-baliot eleclions to determine
whether employees want union represeniation and we invesligate and remedy unfair labor
praclices by employers and unions. To find oul more aboul your rights under the Acl and how
lo file a charge or election pelilion, you may speak confidentially to any agent with the Board's
Regional Office set forlh below. You may also obtain information from the Board’s website:
www.nirb.gov.

815 Second Ave., 29" Floor Telephone: (206) 220-6300
Seatlle, WA 98174 Hours of Operation: 8:15 a.m. to 4:45 p.m.

wce the National Labor Relations Act. It conducls secrel-ballot elections {o deiermine whether
ay employers and unions. To find out more aboul your rights under the Act and how 1o file a
Dffice sel forth below. You may also obtain information from the Board's website: www.nlrb.qov.

AND MUST NOT BE DEFACED BY ANYONE. .

T
[ NOT BE ALTERED, DEFACED, OR COVERED BY ANY OTHER MATERIAL. ANY QUESTIONS CONCERNING
'S COMPLIANCE OFFICER.,



